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The Endangered Species Act: Consideration of 
Economic Factors 



Summary 

The Endangered Species Act (ESA) provides for the listing and protection of 
species that are found to be “endangered” or “threatened” — species that might 
become extinct. The listing of a species as endangered triggers the prohibitions in 
the act against “taking” (killing or harming) individuals of the protected species, 
unless a permit is obtained to take individuals incidental to an otherwise lawful 
proposed action, or an exemption for the proposed action is obtained. Unauthorized 
taking of a listed species can result in civil or criminal penalties. These prohibitions 
and potential penalties can affect various activities, including development and use 
of land, with attendant economic impacts. Therefore, the extent to which likely 
economic impacts can be taken into account under the ESA has generated interest 
and discussion. 

The determination of whether a species should be listed as endangered or 
threatened must be based “solely on the basis of the best scientific and commercial 
data available.” (“Commercial data” here refers to trade data.) The data that may be 
considered at the listing stage may include facts related to a species’ population, 
habitat, distribution, etc., as well as threats to its continued survival, but must not 
include economic factors. 

However, economic factors may be, and in some instances must be, considered 
in devising responses to the listing of a species — e.g., in the designation of critical 
habitat, in the process for obtaining an exemption for a particular proposed action 
from the prohibitions of the ESA, and in the development of the recovery plan for a 
listed species. Economic factors also play less direct roles in the permitting 
processes. 

Parts of the ESA relate to commercial importation and trade in listed species. 
This report does not address those issues, but rather discusses the ESA generally, 
aside from the commercial context, and how some of its provisions relate to the 
consideration of economic factors. It will be updated as circumstances warrant. 
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Introduction 

The Endangered Species Act (ESA ) 1 provides for the listing and protection of 
species that are found to be “endangered” or “threatened” — species that need 
conservation efforts because they might become extinct. The listing of a species as 
endangered triggers the prohibitions in the act against “taking” (killing or harming) 
individuals of the protected species, unless a permit is obtained to take individuals 
incidental to an otherwise lawful proposed action, or unless an exemption for the 
proposed action is obtained. Unauthorized taking of a listed species can result in 
civil or criminal penalties. These prohibitions and potential penalties can affect 
various activities, including the use and development of land, with attendant 
economic impacts. Therefore, the extent to which likely economic impacts can be 
taken into account under the ESA has been of interest. Some parts of the act relate 
to importation and commercial trading in listed species . 2 This report does not 
address those issues, but discusses the ESA generally and how some of its 
provisions, aside from the commercial context, relate to the consideration of 
economic factors. It will be updated as circumstances warrant. 



Background 

The ESA defines an “endangered species” as any species which is “in danger 
of extinction throughout all or a significant portion of its range.” Excepted from this 
definition, however, are “species of the Class Insecta determined by the Secretary to 
constitute a pest whose protection under the provision of this chapter would present 
an overwhelming and overriding risk to man.” This language appears to recognize 
the economic or health threats that some insects present. A “threatened” species is 
one likely to become an endangered species within the foreseeable future throughout 
all or a significant portion of its range.” 

The Secretary of the Interior (with respect to terrestrial species) and the 
Secretary of Commerce (with respect to anadromous fish and certain other marine 
species) decide whether to list a species as endangered or threatened. The listing of 



'Act of December 28, 1973, P.L. 93-205, 87 Stat. 884, codified at 16 U.S.C. §§ 1531 etseq. 

2 Note too that § 10(b) of the ESA and 50 C.F.R. § 17.23 provide for “hardship exemptions” 
in some instances involving subsistence use or where a person had a contract to sell 
individuals of a listed species that predated the listing of that species and the person would 
suffer economic hardship if the contract were not carried out. 
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a species triggers certain duties for federal agencies and applicants for federal 
permits, authorizations, or funding to consult with the Secretary (in practice either 
the Fish and Wildlife Service or the National Marine Fisheries Service respectively) 
if a proposed action may affect a listed species. This consultation will determine if 
the proposed action is likely to jeopardize the continued existence of a species or 
destroy or adversely modify habitat of a species determined by the Secretary to be 
critical. 3 If so, the Secretary is to suggest reasonable and prudent alternatives to the 
proposed action that would avoid jeopardizing the listed species. 

Listing a species as endangered also means that the prohibitions of the ESA 
regarding the “taking” of endangered species apply. “Taking” means to harass, harm, 
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in 
any such conduct. 4 The meaning of “harm” is elaborated on in regulations to include 
destruction of habitat severe enough to actually kill or injure wildlife by significantly 
impairing essential behavioral patterns, including breeding, feeding, or sheltering. 5 
Current regulations provide that unless a special rule has been promulgated for a 
threatened species, threatened species shall receive the same protections as 
endangered species. 6 Exceptions to the taking prohibitions are allowed as a result of 
either the consultation process under § 7 of the act, or under the § 10 provisions that 
allow “incidental take permits” to be issued. 

If a development or activity cannot be modified so that it avoids jeopardizing 
a listed species, the person or agency proposing the action must either desist, risk 
penalties for unlawful takes, or pursue the exemption process provided under the 
ESA to exempt that activity (not the species) from the penalties of the act. 

This report will discuss the role of economics in the listing of species, 
designation of critical habitat, the exemption process, and the development of 
recovery plans. 

The Listing Process 

The determination of whether a species should be listed as endangered or 
threatened must be based on several factors that relate to the surviving numbers of 
a species and threats to its continued existence, but do not include a consideration of 
the economic effects of listing. 7 While the origins of threats to a species may be 



3 16 U.S.C. § 1536(a) and (b). 

4 16 U.S.C. § 1532(19). 

5 50 C.F.R. § 17.3. 

6 50 C.F.R. § 17.31. 

7 16 U.S.C. § 1533(a)(1) states that the Secretary by regulation shall “determine whether any 
species is an endangered species or a threatened species because of any of the following 
factors: 

(A) the present or threatened destruction, modification, or curtailment of its habitat or 
range; 
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